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at the time it was talen, was ¢good-and sufficient,’” now in-
sufficient. No personal decree 1s asked. The sole purpose of
the suit 15 to subject the lands in question to the payment of
debts of Harwood, the deceased appellant. The affidavits do
not satisfy us that the property is depreciating in value by
reason of any neglect of the surviving appellants in its care or

management,.
Motion denmed.

TUA ». CARRIERE & Others.

ERROR TO THE CIRCUIT COURT OF THE TUNITED STATES FOR THE
EASTERN DISTRICT OF LOUISIANA,
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In Lowsiana, on the death of one of several members of a firm; the survavors
may surrender thewr own undivided interests in the assets of the firm for
the benefit of the creditors of the irm, but cannot surrender the interest of
the deceased partner for that purpose; but, when such surviving members
make such a surrender, purporting to melude both their own interests therein
and the interest of the deceased partner, and it 1s accepted by the court and
acted upon 1n the manner provided by the law of the State, the action of
the court therein 15 a judicial act, which cannot be attacked collaterally by
an attaching creditor of the firm, mterested m setting aside the proceedings
for the purpose of retaining the lien of his attachment.

The 1nsolvent laws of Liowsiana were 1 force before and when the uniform
Bankrupt Act of 1867 was enacted by Congress, and revived when that act
was repealed.

A State msolvent statute, passed at a time when an act of Congress establish-
g a uniform system of bankruptey 1s m foree, 1s mnoperative, so far as 1n
conflict with that act, while the act 15 1n foree; but on its repeal, the State
statute becomes operative.

The plamtiff i error brought this suit on August 18, 1884,
on certain bills of exchange drawn by the firm of A. Carmere
& Sons, on’ which he alleged there was due him the sum of
812,437. His petition stated that A. Carriere & Sons was a
commercial firm lately domg business mn New Orleans, com-
posed of Antome Carriere, Emile L. Carriere, and Charles J.
Carriere , that Antome Carriere had departed this life on June
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4, 1884, testate, and that Olivier Carriere and Emile L. Car-
riere had been appointed his executors. The petition alleged
as a ground for the 1ssue of a writ of attachment that the de-
fendants had converted, or were about to convert, their prop-
erty mto money or evidence of debf, with intent to place it
beyond the reach of their creditors, and prayed that the wrib
nught 1ssue against the property, goods, and effects of the firm
of A. Carriere & Sons, and of Emile L. Carriere and Charles
J Carriere, that said firm be cited, and the 1ndividual members
thereof, Emile L. and Charles J., and Antome Carriere, through
his testamentary executors, Olivier Carriere and Emile L. Car-
riere, and, after due proceedings, that judgment be rendered 1n
favor of petitioner and agamst A. Carrere & Sons and the
members of said firm 2n solido for the amount due on the bills
of exchange, “ with lien and privilege on the property attached.”

In accordance with the prayer of the petition a writ of at-
tachment was 1ssued, and, as appears by the marshal’s return,
was levied on certain property and effects already 1n his custody
on other writs of attachment. Afterwards, one James M.
Seixas filed his intervention and opposition m the cause, 1
which he averred that on July 18, 1884, the defendants, A.
Carriere & Sons, made a cession of all their property to their
creditors 1 the Civil District Court of the Parish of Orleans,
which was accepted by the court for their creditors, that the
petitioner was appomted by the court, and on August 21, 1884,
was elected by the creditors and qualified as syndic of said 1n-
solvent estate, and as such had title and right of possession to
the goods seized by the marshal, and that the property was not
subject to attachment, and prayed that the attachment might
be dissolved. Olivier Carriere, as executor of Antomne Carri-
ere, jomed m the petition and intervention of Seixas, and
prayed for the dissolution of the attachment.

Emile L. and Charles J Carriere filed for themselves indi-
vidually, and for the firm of A. Carriere & Sons, an answer, 1n
which they averred that individually, and in behalf of A. Car-
riere & Sons, they had, on July 18, 1884, mn the Civil District
Court of the Parish of Orleans, surrendered all their assets to
thewr creditors, and the surrender had been accepted by the
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court, and thewr creditors, and they prayed that the attachment
might be dissolved.

The plaintiff filed an answer to the mtervention of Seixas,in
which he demed that the latter was the syndic of Carriere &
Sons, averred that the property attached was i the hands of
the United States Court, and that Seixas never had any control
over the same, and had no nght to disturb the possession of
the United States Court.

Upon the 1ssues thus raised upon the origimal petition of the
plaintiff and the intervention of Seixas, the case was tried by
a Jury, which returned a verdict for the plamtiff for $12,437.-
82, and that the attachment be dissolved.

It appeared from a bill of exceptions taken upon the trial that
evidence was given tending to show that the firm of A. Car-
riere & Sons was composed of Antone Carriere, Emile Carriere,
and Chas. J. Carriere, that Antome Carriere departed this
life on the 4th day of June, 1884, and Olivier Carriere was ap-
pointed his testamentary executor, and that Emile L. and Chas.
J Carriere, mdividually, and as surviving members of A. Car-
riere & Sons, took, on the 18th day of July, 1884, the benefit of
the insolvent law of Lowsiana, and filed schedules of their -
divadual assets and liabilities, and of the assets and liabilities of
the firm of A. Carriere & Sons, that at the meeting of the credi-
tors J. M. Seixas ‘was appomted and qualified as the syndic of
Emile L. and Chas. J Carrnere, individually, and as surviving
members of the firm of A. Carrere & Sons, that ther credi-
tors refused them a discharge either mmdividually or as surviving
members of said firm, that said syndic was appomted prior to
the attachment in this case, and that the attachment was levied
subsequent to the refusal to discharge the saxd Emile L. and
Chas. J Carriere, that the attachment was levied on property
already 1n the hands of the marshal by virtue of attachmeuts
ssued prior to the 18th of July, 1884, and that. saxd prior at-
tachments were dissolved by the court on the day of the trial.
Thereupon the court charged the jury that «the cession shown
m this case 1s made by E. L. Carriere and Chas. J Carriere, 1n-
dividually and as surviving partners of A. Carriere & Sons, and
by operation of law carries into the surrender all their individ-

-
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ual property and all the property of the firm, and that the
effect of the cession and proceedings thereunder, was to stay
and practically dissolve all attachments then 1ssued against the
said surrendermg partners, and all property surrendered in the
State courts by direct operation of State laws, and m the
national court by force of section 933 Revised Statutes.” The
plamtiff excepted to this charge. The court gave effect to the
verdict of the jury by rendering judgment mn favor of the plain-
tiff for $12,437.82, and dissolving bis attachment. Thereupon
the plamtiff sued out a writ of error to bring under review
that part of the judgment of the Circnit Court which dissolved
his attachment.

Mr Charles Lougue for platiff m error.
Mr Thomas L. Bayne for Seixas, defendant in error.

Mr. Justice Woops delivered the opimon of the court.
After stating the case as above reported, he continued

It 1s not disputed that if the mnsolvent law of Lousiana was
a valid law and the surrender made by the surviving partners
of the dissolved firm of A. Carriere & Sons was a valid sur-
render of the effects of the firm, the attachment of the plam-
tiff was rightfully dissolved. For, under the law of Lowsiana
the effect of a cession of property by an mnsolvent person 1s to
dissolve all attachments which have not matured mto judg-
ments. Code of Practice, Art. 724 Hannah v. His Creditors,
12 Mart. 832, Fisher v Vose, 8 Rob. (La.) 457 , Collins v Dugfy,
7 La. Ann. 839. And by section 933 of the Revised Statutes of
the United States, an attachment of property upon process
mstituted i any court of the United States 1s dissolved when
any contingency occurs by which, according to the law of
the State where the court s held, such attachment would be
dissolved upon the process instituted in the courts of said
State.

But the plaintiff msists that the partnership of Carriere &
Sons having been dissolved on June 4, 1884, by the death of
Antome Carriere, the surviving members of the firm had no
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power to surrender the assets of the firm for the benefit of its
creditors, and the plamtiff’s attachment of said assets was
therefore good.

‘We agree that the attempt of the surviving partners to sur-
render the share of their deceased partner in the assets of the
firm dissolved by lus death was not authorized by law, unless
by consent of the heirs, or for some other reason not disclosed
by this record. Xor, under the jursprudence of Lowsiana,
upon the death of a member of a partnership, the title to his
mterest 1 the partnership effects descends to his heir, and does
not vest 1 the survivor. The law of Lowsiana on this pomt
1s stated and illustrated by the following decisions of the
Supreme Court of that State

In the case of Simmans v. Parker, 4 Martin N. 8. 200, 207,
the court said “ We think the power of the surviving partner
to alienate the property belonging to ” the partnership “ ceased
with the dissolution, that the heirs of the deceased ” partner
“became jomnt owners of the common property, and that the
utmost effect that can be given to a transfer” by the surviving
partner “1s to consider it as disposing of all the rght which
the vendor had 1n the thing sold.”

In Shepman v Hickman, 9 Rob. (La.) 149, it was held that
after the death of a member of a partnership the partnership
property was owned 1n common by the representatives of the
deceased partner and the surviving partner, and that the m-
terest of the representatives of the deceased could not be dis-
posed of or alienated by the surviving partner.

So 1 Notrebe v Henney, 6 Rob. (La.) 113, it was saxd
“ Our laws recogmze no authority m a surviving partner. He
cannot adminmister the partnership effects until regularly
appointed, nor 1s he then surviving partner, but admms-
trator.”

In Norrs v. Ogden, 11 Martin, 455, the court held that the
heirs of a commercial partner have a right to participate with
the survivor 1n the liqmdation until a partition, if a partner
sues for a partnership claim the others may be made parties to
secure their rights.

“In commercial partnerships,” say the court i #lower v.
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O’ Conner, T La. 194, “the survivor, to receive the deceased
partner’s share and hold it subject to partnership debts, must
apply to the probate court, have the portion ascertaned and
valued, and give security ”

In Shepweth v. Lea, 16 La. Ann. 247, it was held that at the
death of a partner his interest m the firm 1s vested 1n his heirs-
atlaw, and the surviving partner can only acquire that interest
by transfer or assignment from the heirs. See also [Peckerell
v Fisk, 11 La. Ann. 277, and MeKowen v McGuare, 15 La.
Ann. 637.

But while it must be conceded that the cession made by the
surviving members of the interest of Antome Carriere, the
deceased partner, 1n the assets of the firm, was not authorized,
unless for some reason appearing to the court, but not shown
by this record, we are of opinion that the validity of the cession
cannot be attacked 1n this collateral way The cession of the
surviving partners carried their own undivided interest i all
the partnership effects, and it purported to carry the interest
of the deceased partner. The surrender was accepted by the
court, which, by the appomtment of a syndic, undertook the
administration of all the property of the late firm of A. Car-
riere& Sons. It 1s not disputed that the court had jurisdiction
over the subject-matter and the parties interested. It had jur-
1sdiction, and it was its duty to decide whether the cession of
the effects of the partnership was valid and effectual, and what
property it conveyed. The fact that the hews of Antome Car-
riere did not jown 1n the cession does not render the orders of
the Civil District Court void. The judgment of that court ac-
cepting the cession of the property and apponting a syndic
could only be reversed m a direct proceeding. This 1s the well
settled law of Lowsiana. It has been held by the Supreme
Court of that State that the order of a court accepting a cession
of goods under the msolvent laws, and the staying of proceed-
mgs, 1s a judgment which demands the exercise of legal dis-
crimination, and which, when granted, can be set aside only
by appeal or action m nullity  State ew rel. Boyd v Green, 34
Ta. Ann. 1027. So in Cloutier v Lemee, 33 La. Anu. 305, the
same court said, “ The judgment of the Civil District Court
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accepting the cession of the property and appomting a syndic
cannot be collaterally attacked.”

In Nimeck & Co. v Ingram, 17 La. Ann. 85, the facts were
that Ingram had made i the Fifth District Court a surrender
of his property for the benefit of his creditors, among whom
were Nimick & Co. The court accepted the cessionand stayed
all proceedings against his person and property After these
events Nimick & Co. caused an execution to be issued on a
judgment which they had recovered aganst Ingram in the
Fourth District Court, and under it seized certamn property
which they charged was the property of Ingram, and m his
possession. Thereupon Ingram took a rule upon Nimick & Co.
n the Fifth District Court, where the insolvency proceedings
were pending, requiring them to show cause why they should
not respect the order of that court suspending proceedings
agamnst him, and why all further action upon the execution
sued out by Nimick & Co. should not be stayed. The rule was
upon trial made absolute, and Nimick & Co. appealed: In the
Supreme Court they urged that by their diligence and vigilance
they had discovered the property seized by them, which had
never been surrendered by the msolvent debtor, and having
thus made it available, had the right to appropriate it to the
satisfaction of theirclaim. Upon the case thus stated the court
said “However 1rregular the proceedings in msolvency may
have been, and however fraudulently the debtor may have
acted, the plamtiffs could not on that account disregard the
decree of the court which stayed all judicial proceedings
against the insolvent and s property They were parties to
the proceedings, and were bound to respect them.

Any informality 1 the proceedings when questioned must be
by direct action. No creditor will be permitted to disregard
and treat as an absolute nullity a judgment accepting a surren-
der made by lus debtor and granting a stay of proceedings.

The acceptance for the creditors by the court of the
ceded estate vests 1 them all the rights and property of the
msolvent, whether placed on the schedule or not, and the syndic
may sue to recover them. IBut any creditor may show, pro-
vided it be contradictorily with the mass of the creditors or
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their legal representatives, that any particular object or fund
18 not embraced 1 the surrendered estate, but 1s subject exclu-
sively to his individual claim. And this 1s the remedy of the
plantiffs if they have any ” See also Haney v Healey, 14 La.
Ann. 424.

This 1s m accord with the general rule that when property
1s 1 the possession of one court for admimstration it 1s not
liable to be seized by process from another. Zaylor v Corryl,
20 How 583, Freemanv Howe, 24 How 450, Buck v Colbath,
8 Wall. 334, Peoples Bank v Calthoun,102 U 8. 256 , Krp-
pendorf v Hyde, 110 T. S. 276.

If there was any defect or informality mn the surrender, the
remedy of the plantiff was, first, to apply to the court mn which
the surrender was made to set aside its order accepting the sur-
render and appomnting a syndic. The plaintiff could not seize
the property the admimstration of which the Civil District Court
had accepted, as if no surrender thereof had been attempted.
Tyler v Thewr Creditors, 9 Rob. (La.) 872, Harrws v. Know, 10
La. 229.

The property surrendered to and accepted by the Civil Dis-
frict Court included the undivided shares theremn of the survi-
ving partners. The cession of their shares was valid. Of this
there can be no question. This gave the syndic appomted by
that court the right to the possession of the whole. It wasim-
possible for that court to perform its duty in respect of the
property surrendered if its possession was disturbed. But the
plaimntiff, assuming the cession to be void #n fofo, and giving it
no effect even as to the shares of the surviving partners who
made it, contends that he can attach the entire mterest of all
the partners, and apply all the proceeds of the property to the
payment of his debt to the exclusion of other creditors. His
attachment was made with this purpose. It could not be ef-
fectual except by actual seizure and detention of the prop-
erty attached. Nelson v Simpson,9 La. Ann. 811. In this case
the property was seized on the attachment after the Civil Dis-
trict Court had accepted the surrender of the entire assets of
the dissolved partnership, and after the property was construc-
tively 1n its possession. e think the writ was improvidently
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issued and the levy mmvalid and meffectual, and the attachment
was properly dissolved, unless, as 15 next contended by the plamn-
tiff i error, the msolvent law of Lowsiana is of no force or
effect.

This position 1s based on the assertion that the msolvent law
of Lowsiana was passed while the general bankrupt act of the
United States was m force, and as the provisions of the two
acts were mconsistent, the insolvent law was mvalid and vord.

The plamtiff m error concedes, as well he may, that, if the
1nsolvent law of Lowsiana bad been enacted before the passage
of the bankrupt act, it would have been valid, and that the
effect of the bankrupt act would have been to suspend it only
while the bankrupt act remamed m force, and on its repeal the
msolvent law would have revived. Ward v. Proctor, T Met.
(Mass.) 818, Zothrop v Highland Foundry, 128 Mass. 120,
Orr v. Lasso, 38 La. Anun. 476. But he asserts that the in-
solvent law of Lowsiana was passed while the bankrupt act of
the United States was 1 force, and was, therefore, mnvalid and
void, and so continued after the repeal of the bankrupt act.
‘We do not agree with either the premises or the conclusion.
The Supreme Court of Louisiana, 1 the case of Orr v ZLisso,
33 La. Ann. 476, which was decided 1n April, 1881, held “that
the msolvent laws now m force mm this State were 1n exist-
encein 1867, when Congress adopted a uniform system of bank-
ruptey ” And the court added “The operation and effect of
those laws were suspended until September 1st, 1878, when the
general bankrupt law was repealed. ' This repeal vivified the
State laws 1 the meantime dormant.” A reference to the
statutes of Lomsiana shows that the msolvent law was first en-
acted 1n 1817 (see acts of the first session of the Third Legis-
lature of Lowsiana, begun November 18th, 1816, page 126), it
was carried 1to the revision of 1855 (see Revised Statues of
Lowsiana of 1856, pp. 251-259), and mcluded 1n the revision of
1870 (see Revised Statutes of 1870, page 853), and still remains
upon the statute book (see Voorhies’ Revised Laws of Lous-
1ana, 1884, pp. 279-288). The act as it appears 1n the revision
of 1855 1s substantially the same as 1 Voorhies’ Revised Laws
of 1884. The circumstance alleged by the plamtiff that i the

YOL, CXVII—14
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revision of 1870 the msolvent law was formally reénacted is
entirely immaterial. If those laws had then been enacted for
the first time, they would, so far as inconsistent with the banl-
rupt act, have been moperative while that act remained 1n force,
but upon its repeal would have come into operation. The en-
actment of the msolvent law during the life of the bankrupt
act would have been merely tantamount to a provision that the
former should take effect on the repeal of the latter. It fol-
lows that since the repeal of the bankrupt act all the provisions
of the insolvent law of Lowsiana have been valid and opera-
tive.

Although, as appears from what we have said, the charge of
the court did not accurately state the effect of the cession by
the surviving partners of the assets of the dissolved firm of A.
Carriere & Sons, yet it 1s clear that upon the law and the facts
the verdict of the jury ‘was right. The error of the court,
therefore, worls the plamtiff no injury, and does not require a
reversal of the judgment dissolving the attachment. Brobst v
Brock, 10 Wall. 519, Phillips Construction Co.v Seymour, 91

U. 8. 646.
Judgment affirmed.
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ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.
Argued November 12, 1835.—Reargued January 43, 14, 1886.—Decided March 1, 1836,

A latent ambiguity in a will, which may be removed by extrmsic evidence,
may arise (1) Either when it names a person as the object of a gift, ora
thing as the subject of it, and there are two persons or things that answer
such name or description. or (2), when the will contains a misdescription
of the object or subject, as where there 1s no such person or thing 1 exist-
ence; or, if 1 existence, the person 1s not the one intended, or the thing
does not belong to the testator.

‘When a careful study of the testator’s language, applied to the circumstances
by which he was sarrounded, discloses an imadvertency or mistake 1n a
description of persons or things mn & will, which can be corrected without



